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FAMILY COURT AMENDMENT BILL 2001 

Third Reading 

Resumed from an earlier stage of the sitting. 

DR WOOLLARD (Alfred Cove) [3.50 pm]:  I support, in principle, the concepts behind this Bill. 

The ACTING SPEAKER (Mr Edwards):  Members, I am conscious that Hansard is finding it difficult to hear 
what the member for Alfred Cove is saying.  Please keep your conversations to a low level or take them outside. 

Dr WOOLLARD:  Thank you, Mr Acting Speaker.  This Bill has been written to help women in de facto 
relationships.  That is a motherhood statement.  All members want protection for women, who in the past have 
been left distressed and have suffered severe financial difficulties because they have lived in de facto 
relationships that have subsequently broken down.  I believe that if this Parliament is to do the job, it should do it 
well.  Aspects of this Bill are not fair, equitable or just.  We should not go for half measures.  The Attorney 
General will agree that this Bill still contains some deficiencies.  De facto couples need assistance.  Women in 
these relationships have been abused for years.  I know that this Bill is an attempt to right a wrong.   

I thank the Attorney General for some of the amendments that he has made.  However, I believe that the Bill is 
still unacceptable to the wider community and does not achieve what it set out to achieve.  I would like three 
issues addressed.  I hope they will be addressed in the upper House before this Bill is returned to the Assembly.  
The main issue that needs to be addressed is the definition of “de facto”.  I moved to delete “marriage-like” from 
this definition because the current definition is unacceptable to the Christian community.  The member for Perth 
was reported in Hansard of 25 October 2001 as saying -  

Gay, lesbian and de facto relationships are not called marriages. 

As I have previously stated in this House, members of the gay community would be more comfortable if a term 
other than “marriage-like” was used, such as “interdependent relationship”.  The rally today clearly indicated the 
community’s opposition to what some people consider to be an attack on Christian values.   

The Bill does not address the needs of women who have been in a de facto relationship in which the male partner 
spends a few years and has two or three children and then moves on to another de facto relationship for five or 
six years and perhaps has a few more children.  I would like this issue addressed in the upper House.  The other 
area of the Bill I am unhappy about is the formula that has been applied for de facto and/or married women when 
a partner dies with no will.  The sliding scale does not incorporate either the length of a previous marriage or de 
facto relationship, or the proportion of the assets accumulated during the period the intestate lived with his or her 
husband, wife or de facto partner.   

I will not support the Bill for those three reasons; however, I hope those areas will be addressed when the Bill 
goes to the upper House.  I might then be able to support this Bill when it comes back to this House.  I hope that 
I will be able to support it. 

MR McGINTY (Fremantle - Attorney General) [3.55 pm]:  I thank members opposite for the way in which 
debate on this Bill has proceeded over the course of the past several weeks.  It has been a difficult debate for two 
reasons: first, I appreciate that a number of members opposite consider that a moral issue is involved in the 
language and concepts of the legislation.  That has added its own degree of difficulty to the debate.  The debate 
has also been difficult because of the technical nature of the subject matter with which we are dealing.   

The Bill dealt with some concepts which needed to be considered in considerable detail in order to gain a 
comprehensive understanding of the many-faceted impact of this Bill, on not only family law, but also 
inheritance and other areas to which Parliament is not often called upon to try to find solutions.  Notwithstanding 
those complexities and difficulties, it was a debate in which members earnestly applied their minds to the 
difficult issues involved, and a number of compromises and amendments were made.  In my view, that will 
enhance the operation of this Bill.  There was also an absence of venom and recrimination when dealing with 
this Bill.   

This is groundbreaking legislation, certainly by Western Australian standards.  The rights that this legislation 
will give to de facto couples have been a long time coming.  In dealing with some of the intricacies of this 
legislation, members should not lose sight of the fact that this legislation is about providing justice to people who 
find themselves at the point of a breakdown of a de facto relationship.  We should also not lose sight of the fact 
that every part of the Commonwealth of Australia, except Western Australia, has legislation in place that 
provides for property settlements on the breakdown of a de facto relationship.  That is in essence what this 
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legislation does, which is why a number of members opposite have indicated their in principle support for this 
legislation.  Some people will disagree on some points.  This may be groundbreaking legislation for Western 
Australia, but by national standards it can more accurately be described as catching-up legislation.   

This legislation will rectify a long-term problem.  Great injustice has been done to thousands of Western 
Australians who have been in long-term de facto relationships in which, at the breakdown of those relationships, 
one person has taken everything and left the other party - generally, but not exclusively, the woman - destitute.  
That is what this legislation is all about.  It will be regarded as significant legislation that will overcome injustice 
and provide a solution to the problems that exist.  I know that members opposite tried to introduce similar 
legislation when they were in government during the course of the past eight years.   

The essential proposition is to provide similar legislation in this State to that which applies in the other States of 
Australia.  The legislation will provide a legal mechanism to overcome the injustice that would otherwise be 
caused on the breakdown of a de facto relationship.  That legal mechanism will equitably distribute property 
between the partners to that relationship.  The previous Government attempted but was unable to do what this 
Government has done.  We on this side - I know some members will think we are going too far - pride ourselves 
on being a modern, progressive Government.  We accept the reality of society as it is and seek to make sure that 
our laws reflect the provision of justice on an equitable basis to all citizens, rather than seeking to impose a 
particular view of the way society, in an ideal world, should be.  Pragmatism is the essence of this legislation.   

A number of very important points have been made during this debate.  We have a problem with financial 
agreements.  The capacity of people to enter into their own financial agreements - whether they be in a marriage 
or a de facto or same-sex relationship - to contract out of the litigious nature of the Family Court is a recent 
innovation in family law, and the Government is seeking to apply it here.  The problem at this stage is that the 
nature of the legislation means that lawyers will not sign the financial agreements or offer the certificate to 
accompany the financial agreement, because they see that as imposing liability on themselves rather than on the 
parties, where it should properly lie.  I am hopeful that matter will be resolved, and make available the means for 
people to have a very clear understanding of the financial and property side of a relationship, so that the 
relationship can bloom and prosper without fear of financial and property consequences. 

The definition of de facto is another contentious issue.  The Government has sought to adopt the model 
definition accepted by the Standing Committee of Attorneys General, which not only includes same-sex couples, 
but also looks at the nature of de facto relationships as being marriage-like.  Some people would prefer that not 
to be the language used, but it has a very clear legal meaning, which has been derived from a number of 
decisions of courts over the years.  In a pragmatic sense, this definition of a de facto relationship is 
contemporary.  The Government has deliberately not included the domestic carer relationship, because, although 
it is included in the legislation in a number of the other States and Territories, the Government does not regard it 
as being part of the election commitment to provide justice to people in de facto relationships.   

The question of spousal maintenance is controversial, and this legislation does go further than other similar 
legislation.  Spousal maintenance, where there is both a capacity to pay and a demonstrated need for a spouse to 
be maintained by his or her de facto, which will normally arise when young children are involved, or when there 
is a disability, is being put on the same basis as maintenance paid in respect of a marriage.  That is the exception 
rather than the rule, but the Government considers that the fewer differences on property and finance matters 
between the two types of relationships, the better.   

This is already the case in the matter of children.  There is no differentiation between ex-nuptial children and 
children of a marriage.  The Government is saying that the same principle should apply to spousal maintenance 
and property, and by placing this jurisdiction in the Family Court it has sought to ensure that one set of rules 
applies, which is well understood by everyone in the community.  For those people who wish to marry - that is 
the vast bulk of the population - the property and financial consequences will be the same as for those people 
who elect not to have their relationship formally sanctified or certified, either spiritually or legally.  Those people 
who elect to live and rely on their own personal commitment to each other should, in my view, not have that 
relationship debased because of that factor alone.  Where there is a true, loving, long-term, caring relationship, 
the consequences in terms of finance and property should be the same.  

Another issue is that of inheritance, particularly the Administration Act.  A long time was spent talking about 
that issue during the consideration in detail stage of the Bill.  The Bill deals with people who die intestate, and 
partners who have not had a property settlement through the Family Court to wind up their pre-existing 
marriage.  Those people can still make application under the Inheritance (Family and Dependants Provision) Act 
1972 to ensure that adequate provision is made for them.  They can have their partners make wills, and take a 
number of steps to ensure that their share of the property is not denied to them.  The Government made a 
concession during the debate on this Bill to extend the period in which the de facto partner inherits to the 
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exclusion of the former married spouse from two to five years.  This takes into account some of the points made 
during this debate.  

The other major matter is the question of resourcing the Family Court.  All appreciate that the Family Court is 
under pressure at the moment arising out of the jurisdiction it currently holds.  It is anticipated that the 
comprehensive nature of this legislation, which will make it, in my view, the best and most equitable in 
Australia, will result in a significant increase in the jurisdiction of the Family Court.   

The Government has already set in train, arising out of consultations between the federal Attorney General and 
me, a review of resources and workloads in the Family Court of Western Australia, as compared with the Family 
Court of Australia.  From that review, necessary resourcing levels will be determined, along with possible 
changes in work patterns, to make sure that the Family Court is adequately resourced to do the job in the most 
efficient way possible.   

I conclude by thanking members for their contribution to a long, technical and often difficult debate, but 
nonetheless one conducted with the best interests of the people of Western Australia in mind.   

Question put and a division taken with the following result - 

Ayes (29) 

Mr Andrews Mr Hyde Mr Murray Mr Whitely 
Mr Brown Mr Kobelke Mr O’Gorman Ms Quirk (Teller) 
Mr Carpenter Mr Kucera Mr Quigley  
Dr Constable Mr Logan Ms Radisich  
Mr Dean Mr McGinty Mr Ripper  
Mr D’Orazio Mr McGowan Mrs Roberts  
Dr Edwards Ms McHale Mr Templeman  
Dr Gallop Mr Marlborough Mr Waldron  
Ms Guise Mrs Martin Ms Sue Walker  

Noes (14) 

Mr Barnett Mrs Edwardes Mr McNee Dr Woollard 
Mr Barron-Sullivan Mr Edwards Mr Marshall Mr Bradshaw (Teller) 
Mr Board Mrs Hodson-Thomas Mr Masters  
Mr Day Mr Johnson Mr Pendal  

Question thus passed. 

Bill read a third time and transmitted to the Council. 
 


